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Elements of a Contract
Introduction
	Everyday we utilize contracts throughout our lives.  It may be a simple form of a contract such as verbal, but they are important to us because we are able to come into agreement with one another to achieve something.  For example, parents use verbal contracts to get their children to complete daily chores.  The terms of the contract were offered to the child by the parent to clean their room on Sunday and the child would be allowed to go with friends to the mall.  If the child agrees to the terms, the contract has been made.  Although it’s a very simple form of a contract, we still unknowingly rely on contracts to get what we want or need. In this paper, we will examine the five elements of a contract, who governs such contracts and a non-compete agreement with regards to Fabulous Hotel hiring me as the head chef. In order for a contract to be valid, it must contain five elements: (1) offer, (2) acceptance, (3) consideration, (4) capacity and (5) legality (Sequist, 2012).
The Offer
	The offer has three characteristics that set it apart from preliminary negotiations, which are the language of an offer, the transactions of the offer must look like a contract and the offer must be communicated to the person being offered (Seaquist, 2012).  For example, Fabulous Hotel offers me a position as the head chef.  The hotel representative offering me employment is considered the offeror and I become the offeree because the representative presented me with the opportunity for employment at the hotel.  The employment contract should outline the terms and conditions of the employment offer along with the specified job title, which would be head chef.  It would also include compensation, benefits, reporting manager and the terms of employment that I as the offeree would sign and date. 
Acceptance
	The signature and date on the employment by myself signifies acceptance of the offer of employment.  When offering an employee a contract of employment whether verbal or written a common law contract is made because employment is a contractual agreement.  Because employment falls under common law, acceptance must mirror the offer (Seaquist, 2012).  Therefore, I as the head chef could not accept certain benefits of the offer but then make counter offer regarding salary.  With the acceptance phase, all terms in the offer must mirror the acceptance.
Consideration
	Consideration is basically the exchange of something of value in return for the promise or service of the other party (LaMance, 2013). Consideration, with regards to employment contracts refers to the offeror agreeing to the terms of the contract, such as paying me the head chef $75,000 a year for the job and the other benefits of the contract and I comply to the terms and job function of the title of head chef at the Fabulous Hotel.  It’s the benefit that both parties receive from the contractual agreement. The consideration portion of the contract is key in contract agreements because it’s the “why” when entering into contracts.  
Capacity
	Capacity relates to the mental state of mind of the parties entering into a contract.  If the Human Resources Manager who offered me the position of Head Chef at the hotel and I had a disease such as dementia, the contract would be void because I did not have the mental capacity to enter into a contract legally due to my condition.  Another group of persons that cannot legally enter into a contract is minors.  Had I accepted the position as Head Chef and I was 16 years old, the contract would be voidable because states “children need special protection because, compared to adults, they are innocent, gullible, and easy to be taken advantage of (Seaquist, 2012).  Therefore, the employment contract would be voidable if I was a minor.
Legality
	The final requirement for elements of a contract is legality.  Legality for employment contracts refers to ensuring that the contract is of legal employment.  For instance, the Human Resources Representative could offer a contract for me to be the Head Chef and the terms also stated that I would also distribute an illegal steroid substance to patrons of the hotel when asked, the contract would be void because the second job requirement is illegal.  Because of the illegality of the second requirement the employment contract would be void. Additionally, in some states contracts being signed on Sunday would void the contract due to blue laws.  Blue Laws were designed to recognize the Sabbath, which would void the contract if signed on a Sunday where that state in which it was signed recognizes blue laws.
Common Law
Employment contracts are governed by common law because it falls under personal service because the Human Resources Representative is hiring me, the professional for a job (Seaquist, 2012).  The uniform commercial code refers to the sale of goods, therefore since my contract would involve employment it would be governed by common law.  With a common law contract the agreeing parties can sue each other.  For example, if I were unable to fulfill my obligations of the terms of the contract it would be a breach of contract and I would be fired or if my employer decided not to pay me less from the salary we agreed upon, I could sue my employer.


The Non-Compete Agreement
	When companies enforce post employment restrictions such as a non-compete clause, it is a way to keep the former employee from working with competition and protect company secrets. The employment contract with Fabulous Hotel had a restriction in the employment contract, which stated that I was unable to work as a chef for another hotel in the metropolitan area for a period of two years.  Because the non-compete clause stated two years would be the length of time to work for another company within the area, the contract would be enforceable, because two years is an extended amount of time for someone to earn a living within their profession.  This would be an undue hardship for myself as a head chef and the timeframe is unreasonable. The employer would need to show that the two-year restriction is essential for protecting the business.  Non-compete clauses have to be reasonable to be enforceable (Keeley, 2012).  
Additionally, a non-compete clause depends on the state of the contract.  For example, in the state of California non-compete contracts are effectively illegal unless you are selling a business (Bussing, 2011). When signing a non-compete agreement, the employee should be aware of what state the contract was drawn as well because it will also determine if the contract is enforceable.
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